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I nc.
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O fice 113 (Meryl Hershkow tz, Managi ng Attorney).

Bef ore Hairston, Walters and Holtzman, Adm nistrative
Trademar k Judges.

Opi nion by Walters, Adm nistrative Trademark Judge:
Freedom Technol ogy Media Goup, Inc. has filed an

application to register the mark GEEK for “magazi nes for

general circulation.”?

The Trademark Exam ning Attorney has finally refused

regi stration under Section 2(d) of the Trademark Act, 15

1Appl icant’s filings include headings indicating that applicant may have
assigned the mark to another entity. However, the USPTO assi ghment
records do not indicate any change in ownership.

2 Serial No. 75/351,170, in International Class 16, filed Sept enber 3,
1997, based on an allegation of a bona fide intention to use the mark in
conmer ce.
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U.S.C. 1052(d), on the ground that applicant’s mark so
resenbl es the mark GEEKG RL, shown bel ow, previously
registered for “online electronic publication of books,
magazi nes, treatises and articles featuring

entertai nment, technology and fem nist issues,” in

I nternational Class 42, and “el ectronic publications,
nanmel y, books, magazines, treatises and articles
featuring entertai nment, technol ogy and fem ni st issues,
recorded on CD- ROVs, optical disks and conputer software,
in International Class 9,° that, if used on or in
connection with applicant’s goods, it would be likely to

cause confusion or m stake or to deceive.

geekgirl

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that

are relevant to the factors bearing on the likelihood of

® Registration No. 2,163,105 issued June 9, 1998, to Rosie Cross.
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confusi on issue. See Inre E. |I. du Pont de Nenpurs and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). I n

considering the evidence of record on these factors, we
keep in mnd that “[t] he fundamental inquiry nandated by
Section 2(d) goes to the cunul ative effect of differences
in the essential characteristics of the goods and

differences in the marks.” Federated Foods, Inc. v. Fort
Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976); and In re Azteca Restaurant Enterprises, Inc., 50

USP@2d 1209 (TTAB 1999) and the cases cited therein.

Considering, first, the marks, the Exam ning
Attorney contends that the GEEK portion of the registered
mark is dom nant; that the G RL portion of the registered
mar k has a suggestive connotation in connection with the
fem ni st content of sonme of registrant’s identified
publications; and that the marks are, thus, substantially
simlar.

On the other hand, applicant contends that GRL is
no | ess dom nant than GEEK in registrant’s mark; that the
addition of the word G RL to the word GEEK is sufficient
to distinguish registrant’s mark from applicant’s mark
both visually and aurally; and that the word GIRL is an
i nportant part of registrant’s mark because “[t] he

popul ar notion of a ‘geek’ generally involves a male who
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is overly involved with conputers, math or science.”*
Appl i cant provides no evidentiary support for its
conj ecture about the connotation of the term “geek.”

To determ ne whet her applicant’s mark and the
regi stered mark, when viewed in their entireties, are
simlar in terns of appearance, sound, connotation and
commercial inpression, the test is not whether the nmarks
can be distingui shed when subjected to a side-by-side
conparison. Rather, the question is whether the marks
are sufficiently simlar in ternms of their overall
commerci al inpressions that confusion as to the source of
t he goods or services offered under the respective marks
is likely to result. The focus is on the recollection of
t he average purchaser, who normally retains a genera
rather than a specific inpression of trademarks. See
Seal ed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB
1975). Furthernore, although the marks at issue nust be
considered in their entireties, it is well settled that

one feature of a mark may be nore significant than

4 Applicant states the foll ow ng:

Al t hough traditionally used in a derogatory nmanner,

recently, people have begun to consider “geek” a positive
word, indicating prowess in the conputer field and pride in
one’s nonconformty. Wile there are many tal ented wormen in
the conputer field, the industry for the npst part consists
of men. More nen tend to be engaged in advanced conputer
activities than wonen. Due to the large male nmgjority, the
stereotype of a conputer geek is one of a male individua
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anot her feature, and it is not inmproper to give nore
wei ght to this dom nant feature in determ ning the
commercial inpression created by the mark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.
Cir. 1985).

Applicant’s mark consists solely of the word “geek”
which is identical to the first portion of the registered
mark. The stylization of the registered mark is mnim
and it is a negligible aspect of the comerci al
i npression of that mark

We take judicial notice of the definition in The
Anerican Heritage Dictionary of the English Language, 4'"
ed., 2000, of “geek” as “1.a. A person regarded as
foolish, inept, or clunmsy. b. A person who is single-

m nded or acconplished in scientific or technical
pursuits but is felt to be socially inept.” In view of
this definition, the term*“geek” is at nost slightly
suggestive of what may be a subset of the general

popul ati on to whom both applicant’s and registrant’s

publications are marketed.® The term*“girl” in

5 The definition is clearly not linted by gender. Further, it is
problematic to define “geeks” as a specific subset of the consuners to
whom t hese goods may be nmarketed, because it is unclear fromthe
definition of “geek” whether a person so descri bed by others would
describe hinself or herself as a “geek.”
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registrant’s mark i s, as the Exam ning Attorney states,
suggestive of the fem nist subject matter of sonme of
registrant’s identified goods. Considering the
registered mark in its entirety, GEEK@RL, is likely to
be perceived as connoting a particular type of geek who
is female. Thus, we find the connotations of the two
marks to be related, the appearance and sound of the two
marks to be simlar, and the overall commerci al
i npressions of the two nmarks to be substantially sim|lar.
Turning to the goods and services, the Exam ning
Attorney contends that applicant’s magazi nes for general
circulation are not limted as to subject matter and,
t hus, enconpass magazi nes featuring articles on the
topics specified in the registration, such as
entertai nment, technology and fem ni st issues; that
regi strant’s goods recorded on CD-ROM optical disks and
conputer software are likely to be sold in the sanme types
of retail stores as applicant’s magazi nes, for exanpl e,
bookstores; and that printed and online publications are
commonly offered under the same marks by the sane
parties. In support of this latter statenment, the

Exam ni ng Attorney submtted copies of third-party
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regi strations which cover a nunmber of differing goods
and/ or services, and which are based on use in commerce.®
Applicant contends that its paper publication is
significantly different fromregistrant’s electronic
goods and services, noting that “electronic nmedia is
interactive and often involves substantial programm ng
and conputer skills.” Applicant submtted a printout of
excerpts fromregistrant’s website and contends that “the
conmmerci al inpression of the website is very different
fromthat of a printed magazine for general circulation.”
The question of |ikelihood of confusion nmust be
determ ned based on an analysis of the goods or services
recited in applicant’s application vis-a-vis the goods or
services recited in the registration, rather than what
t he evidence shows the goods or services actually are.

Canadi an | nperial Bank v. Wells Fargo Bank, 811 F.2d
1490, 1 USPQ2d 1813, 1815 (Fed. Cir. 1987). See al so,
Oct ocom Systens, Inc. v. Houston Conputer Services, Inc.,
918 F.2d 937, 16 USPQ2d 1783 (Fed. Cir. 1992); and The

Chi cago Corp. v. North Anerican Chicago Corp., 20 USPQ2d

6AIthough not evidence that the marks shown therein are in use on a
commercial scale or that the public is famliar with them third-party
regi strations nmay neverthel ess have sone probative value to the extent
that they may serve to suggest that such goods or services are of a type
whi ch may emanate froma single source. See In re Albert Trostel & Sons
Co., 29 USPQ@d 1783 (TTAB 1993); and In re Micky Duck Mustard Co. Inc.

6 USPQ@d 1467 (TTAB 1988).
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1715 (TTAB 1991). Further, it is a general rule that
goods or services need not be identical or even
conpetitive in order to support a finding of |ikelihood
of confusion. Rather, it is enough that goods or
services are related in some manner or that sone

ci rcunstances surrounding their marketing are such that
they would be likely to be seen by the sanme persons under
circunst ances which could give rise, because of the marks
used therewith, to a m staken belief that they originate
fromor are in sone way associated with the same producer
or that there is an associ ation between the producers of
each parties’ goods or services. In re Melville Corp.,
18 USPQ2d 1386 (TTAB 1991), and cases cited therein.

We agree with the Exam ning Attorney that, based on
the identifications of goods and services, applicant’s
magazi nes for general circulation are sufficiently
related to registrant’s goods and services as identified
in the registration that, if identified by substantially
simlar marks, confusion as to source is |ikely.
Applicant’s argunents to the contrary are not persuasive.
Applicant’s goods are broadly defined and, thus, are
likely to enconpass the same consuners of registrant’s

goods and services. The record contains anple evidence
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denonstrating that the goods and services at issue herein
can conme fromthe same source and be identified by the
sane trademark or service mark. Applicant’s statenent
that electronic nmedia “involves substantial programm ng
and conputer skills” is unsupported and unlikely. 1In
today’ s electronic world, the general consunmer is likely
to own or have access to a conputer and, once on the

I nternet web site of an electronic publication, or once a
CD- ROM or software publication is downl oaded, reading
that publication requires only rudi mentary conputer
skills and no programm ng skills.

Therefore, we conclude that in view of the
substantial simlarity in the comrercial inpressions of
applicant’s mark, GEEK, and registrant’s mark, GEEKG RL,
in stylized form their contenporaneous use on the
closely rel ated goods and services involved in this case
is likely to cause confusion as to the source or
sponsorshi p of such goods and services.

Deci sion: The refusal under Section 2(d) of the Act

is affirmed.



